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Iusqﬂ “How to Get Away with Law Exam”
vide “dedaunguanevinddleiusiufiug” Geidou
Instnauelunounds Feunaruyaii
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wazkuaImnouteaeunguunatiunwdingy
TapAdsdshensalnudingunguune (Legal
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: Intellectual Property Law (Copyrights)
- nrurendwdaundyryn (avans)

a
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0. frad1edadaaU”

Dr. Nivut, a professional investment
analyst, writes a monthly investment newsletter
in which he includes a model investment
portfolio known as “New Billionaire Strategy
Portfolio”. In this portfolio, Dr.Nivut
recommends 10 - 15 long-term investment
stocks, which can change from time to time.
He aims to attract investors attention so he
puts on a tagline “Invest today, billionaire
tomorrow”in the front cover of the newsletter.

Unfortunately, Dr.Nivut has never registered

his newsletter for copyright protection.

Asiauyn1TTeIunsgean (welniy weanysalds), . (@edld), wum, wa. (@SUvW), LLM. Bucerius)
dumsUszdinnudnisasge dinaudumsiiauinenfuns e, U.U. EITMEAT), T.U. (TWAMNAT), WUN, UL, (F3TUMENT),

dunsrdae dinvudnisiiiaviheafieaniia ¢ w.u. (553umans), LLM. (Cambridge), LL.M. (East Anglia)
l3ag uuma e330UagAa uarlyade WnsemNadN. (o). How to Get Away with Law Exam (1) : Criminal Law (General Part).

lsng unma essauagaa uazlyady LuAsuadne. (b&ob). How to Get Away with Law Exam (2) : Administrative Law

(General Part). Tu Y1ftdingant nuAmius beos, 1 oo - o

Tsag uauma a55nUagAa, WAde lWwnsnuaing wazendn lanansna. (e&os). How to Get Away with Law Exam (3) : Civil

and Commercial Law (Juristic Acts and Contracts). Tu Gruufitadingan wgen1au beos, 1 oo — o

Excerpted and revised from Denoncourt, J.. (2010). Q&A Intellectual Property Law (29 edition). Routledge: Oxon, pp.49 - 52
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Dr.Nivut comes to seek your advice.
He asks if the following information in the
newsletter is covered by copyright law in
Thailand.

- Theidea of making monthly investment
newsletter.

- The tagline “Invest today, billionaire
tomorrow”

- The names of the recommended
stocks;

- analysis (narrative commentary) on
each stock added to or dropped from the
portfolio since the prior month’s newsletter.
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1. Idea-Expression Dichotomy

2. Works Protected by Copyrights

3. Authored by Dr. Nivut (Originality and
the “Skill, Labor and Judgement” test)

4. Non-Formality

&. A9819ANNBY

[Opening statement - UnN]

The questions being raised here are what
elements in the investment newsletter
authored by Dr. Nivut are protected by
Copyright law.

[ldea-Expression Dichotomy - Afvu1e
dvanslinseunquisainuAaviondnnig us
ﬁwﬂia\‘imiLLam@@ﬂ%\‘m’ﬂmﬁﬂ]

First of all, we shall determine whether

the idea of producing monthly investment

Anvimenisldndn “nquasundnning” wioaagyinligalildeglumensamuvsendnmindlidnly {lsudadfonldviudneiin
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newsletter is protected by the copyright law.
According to the Copyright Act B.E. 2537 (CA)
Section 6 paragraph 2, copyright protection
does not extend to ideas. Rather, the copyright
law protects an expression of ideas fixed by
an author in a tangible medium of expression.
(The Idea-Expression Dichotomy principle.)
Accordingly, Dr.Nivut will not have copyrightin
the idea for investment newsletter.

[Works Protected by Copyright — nf)ne
Avavs Uy afivssianuesusuenaiidvdndialy
Tnelanianzamd Nulssinnduuenniean
ﬁuﬁﬂﬁm%iﬁ%’ummﬁmiadmmﬂgﬂmaaﬁuﬁwé]

Secondly, we shall further discuss which
specific elements of the newsletter that fall
within the scope of copyright protection. CA
section 6 provides that copyright subsists in a
literary work, regardless of the method or form
in which such work is expressed. A literary work
is defined as any kind of literary work such as
books, writings or printed matters. As it is in
writing, the newsletter is regarded as a literary
work under the CA.

[Skill, Labor and Judgement - Qja%ﬂﬁaiiﬁ
NUABIENTIY “Yinve WSNIULEEITUYIU”
auaunIsie SasdedunsaisassAdsenay
fiavansle]

Next, the question arises whether
copyright subsist in the tagline “Invest today,
billionaire tomorrow”. According to CA
sections 4 and 6, a literary work will enjoy
copyright protection if it is an original work and
sufficiently distinct from existing works.

An element of merit or aesthetics is not a

FoiudlnuAcYam

oY

requirement for a piece of work to be treated
as a copyright work. Additionally, the court has
consistently recognized that a literary work will
have copyright protection if it satisfies the skill,
labour and judgment test. Although, Dr.Nivut
may claim that the tagline was his original idea
and effort, such tagline will be regarded as too
trivial in terms of creative effort to attract
copyright. In essence, the mere short tagline
is not sufficient to meet the skill, labour and
judgment test as per the Supreme Court
Decision No. 5202/2552. Thus, the tagline is
likely to be refused copyright.

With respect to the names of the
recommended stocks, it is certain that the
names of the particular recommended stocks
will not attract copyright protection. The reason
is that the names of the stocks are not original
works created by Dr.Nivut as the names of the
stocks have already existed. In fact, the names
of the stocks only distinguish one stock from
another and do not in itself convey any
specific instruction or information to the readers
of the newsletter.

Now we turn to discuss the analysis
(narrative comment) on each stock. The writing
of analysis of recommended stocks certainly
requires skill, labour and judgment. It is evident
that Dr.Nivut has to exercise his professional
skills, effort and judgment to form monthly
narrative comments on stocks. He must, to
some extent, evaluate and compile different
stocks in the market. Therefore, copyright

subsists in this element of the newsletter.



[Non - Formality - avAnSlufluuuis
Lignduseslinisaanzifeunlasuanuduases
7]

Regarding the registration of copyright,
under the CA, when the work is created, such
work is automatically protected (Automatic
Protection). There is no need to register
copyright with the Department of Intellectual
Property (Non-Formality Rule). The registration
of copyright is not a prerequisite for copyright
protection but merely evidence of production
of the work to be used in court. Thus, those
elements in the newsletter covered by
copyright still enjoy copyright protection,
regardless of whether it is registered or not.

[Closing statement — una5U]

Having considered all of the above facts,
the literary works in the case before us that
were originally authored by Dr. Nivut are thus

protected under Copyright Law.
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front cover (n) wtUn
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